U.S. Department of Labor Office of Administrative Law Judges
603 Pilot House Drive, Suite 300
Newport News, Virginia 23606-1904

TEL (757) 873-3099
FAX (757) 873-3634

Dat e: December 28, 1999

Case Nos: 1999- LHC- 0059
1998- LHC- 0825

ONCP Nos: 5-102625
5-97181

In the Matter of:

GEORGE N. DCSS,

C ai mant,

V.

NORFOLK & WESTERN RAI LVWAY
COVPANY,
Enpl oyer,

and

DI RECTOR, OFFI CE OF WORKERS

COVPENSATI ON PROGRANE,
Party-In-Interest.

DECI SI ON AND ORDER GRANTI NG COMPENSATI ON
BENEFI TS AND AWARDI NG SECTI ON 8(f) RELI EF

This proceeding arises froma claimfiled under the
provi sion of the Longshore and Harbor Wrkers, Conpensation Act,
as anended, 33 U . S.C. 901 et seaq.

A formal hearing was held in Newport News, Virginia, on
Septenber 28, 1998, at which tinme all parties were afforded ful
opportunity to present evidence and argunent as provided in the
act and the applicable regul ations.

The findings and concl usions which foll ow are based upon a
conplete review of the entire record in Iight of the argunents of



the parties, applicable statutory provisions, regulations and
pertinent precedent.

ST1 PULATI ONS*

At the hearing, the dainmant and the Enpl oyer stipul ated as
fol | ows:

1. On Novenber 13, 1995, Doss was enpl oyed as a machi ni st
by N&W a significant part of his job was to repair and maintain
ship | oadi ng equi pnent. On that date, Doss strained his right
rib cage while engaged in this work. N&Whas fully paid all
conpensati on benefits owed to Doss for this injury.

2. On Cctober 5, 1997, Doss continued to be enployed as a
machi ni st by N&Ww th the sanme job functions. On that date, Doss
strained both sides of his chest while finishing the repairs to a
retarder cylinder.

3. Doss filed a claimon Decenber 31, 1997 for nedical
treatment by Dr. Mrales in connection with his 1995 injury.
This cl ai mwas assigned OMCP No. 5-097181. N&W controverted, on
the basis that Dr. Mrales was not authorized as Doss’s treating
doctor. This issue is the basis of 98-LHC 825.

4, Doss filed a claimon June 5, 1998 in connection with
his 1997 injury. This claimwas assigned OAMCP No. 5-102625. N&W
controverted this claim on the basis that Doss had not suffered
a conpensable injury in 1997.

5. N&W agrees that Doss’s October 5, 1997 injury was
conpensabl e under the LHWCA

6. Doss’ s average weekly wage for the year before the 1997
injury was $947.97, which includes his regular earnings fromhis
part-tinme job as a short-order cook. The agreed conpensation
rate for the 1997 injury is $631.98 per week.

7. Doss is entitled to tenporary total disability benefits
for the period Cctober 6, 1997 through February 24, 1999.

! The following abbreviations will be used as citations to the record:

TR - Transcript of hearing;
EX - Employer’s Exhibits.



8. Doss was rel eased to work with restrictions by his
treating doctor, Dr. Arthur Wardell, on February 25, 1999. As of
that date, the parties agree that Doss could earn $7.00 per hour
and could work 40 hours per week, within his nedical
restrictions. The parties agree that Doss has a weekly wage | oss
of $667.97, and that his permanent partial disability
conpensation rate is $445.31 per week.

9. As a result of the combined 1995 and 1997 injuries,
Doss is physically unable to performhis work for N&W N&W has no
alternate work available within Doss’s nedical restrictions.

10. Doss had filed an appeal froma grievance under the
Rai | way
Labor Act, relating to his termnation by N&W That appeal was
decided in his favor, with an order of reinstatenent.

11. Since N&W accepts Doss's 1997 injury as conpensabl e,
NEW wi | |
reinstate Doss on the seniority roster so he will be entitled to
disability benefits for a job-related injury fromthe Railroad
Retirement Board.

Doss hereby agrees that:

12. Dr. Mrales was not authorized to act as his treating
doctor for the 1995 injury and that the pending claim No. 5-
097181, should be dism ssed with prejudice and that file should
be cl osed.

13. He is physically unable to resune his job at N&W and
therefore declines to enforce the renmedy offered under the
Rai | way Labor Act grievance procedure.

14. Because his 1997 injury has been accepted by N&W and
N&W agrees to provide full conpensation for this injury, Doss has
no cl ai munder Section 48(a) for discrimnatory discharge, or for
any other act by N&Wup to the date of his signing of this
stipulation. [EX 1].

15. The parties are subject to the provisions of the Act;

16. That an enpl oyer/enpl oyee rel ati onship existed between
the parties at all relevant tines. [TR 4].

| ssue

The Enployer’s entitlenment to relief under Section 8(f) of
t he Act.



Perti nent Law

Section 8(f) of the Act may be invoked by the Enployer to
limt its liability for conpensation paynents for permnent
disability and death benefits if the follow ng elenents are
present: (1) C ainmant had pre-existing permanent parti al
disability; (2) the pre-existing disability was manifest to
Enmpl oyer; and (3) the disability or death which exists after the
work-related injury is not due solely to that injury, but is a
conbi nation of both that injury and the existing permanent
partial disability.

Response fromthe Director

| n November 1999, Counsel for the Director stated that

After review ng the Enpl oyer's Suppl enmental Application
for Section 8(f) Relief filed on Septenber 21, 1999,
the Director has decided not to oppose the Enpl oyer's
request for 8(f) relief. 1In the event that a
conpensati on order awardi ng benefits for permnent
disability (excluding a nomnal award) is appropriate
in this case, the Director agrees to the application of
8 8(f) and paynent by the Special Fund. See Todd

Shi pyards Corp. v. Director, OANCP (Porras), 792 F.2d
1489 (9th Cir. 1986) (an enployer is not entitled to §
8(f) relief froma nom nal award because, as a matter
of law, any pre-existing permanent partial disability
can not materially contribute to the current
disability.) In such event, paynent by the Special Fund
shoul d commence 104 weeks after the date the evidence
establishes that the clai mant reached nmaxi num nedi cal

i nprovenent, |ess any periods of tenporary disability.
In no event does the Director agree to the application
of 8 8(f) or paynent by the Special Fund, in any
settlenment of the claim 33 U S.C 908(i)(4).

The Enpl oyer’s brief, dated Septenber 21, 1999 does provide
pertinent information that was not contained in the stipulations
or the Enployer’s Exhibits.

In the brief, the Enployer reports the date of maximm
medi cal inprovenent (MM) as being in April 1999. [See 11 and 12
on page 2].

Dr. Wardell states that the Cd aimant reached MM on April 8,
1999 [EX 2; EX Qin the brief].

The undersi gned concludes that all requirenments for a grant
of Section 8(f) relief have now been net. There is nore than a
nom nal award in this case.
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O der

The Enpl oyer is to pay conpensation to the C ai mant as
provided in the stipulations.

Begi nni ng February 25, 1999 and thereafter the C ai mant
has a wage | oss of $667.97 per week, resulting in a
conpensation rate of $445.31 per week.

The d ai mant reached MM on April 8, 1999.

Al l conputations are subject to verification by the
District Director.

Upon the expiration of 104 weeks after April 8, 1999
such conpensation and adjustnents shall be paid by the
Speci al Fund established pursuant to the provisions of
33 U.S.C. 8944.

Enpl oyer shall receive credit for all conpensation that
has been pai d.

Claimant's attorney within 20 days of receipt of the
order, shall submt a fully supported fee application
a copy of which shall be sent to opposing counsel, who
then shall have ten (10) days to respond with

obj ecti ons thereto.

Enpl oyer is to pay to the Claimant interest at the rate
specified in 28 U S.C. Section 1961 in effect when this
Decision and Oder is filed wwth the office of the
District Director. Interest shall be paid on al
accrued benefits conputed fromthe date each paynent
was originally due to be paid. See Gant v. Portland
Stevedoring Co., 16 BRBS 267 (1984).

RI CHARD K. MALAMPHY
Adm ni strative Law Judge

Newport News, Virginia



